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“38. A number of previous decisions have been cited to this Appeal Board,
and duly considered by it, concerning the weight of the relevant
version of Interim Criteria ..... In so far as to how a discretion or
flexibility permitted within the statutory ambits under the TPO, and
the OZP or Draft OZP, may be exercised by TPB or this Appeal Board,
due regard must be given to the policy stated in the Interim Criteria
(as there may be legitimate expectation that such will be the policy
adopted). However, such policy guidelines, which has no statutory
basis, could only be of weight in so far as they do not conflict with
the relevant statutory provisions (TPO, and the OZP or Draft OZP),
such as the stated planning intentions for the particular zoning.
Further, being only policy guidelines, the Interim Criteria should
be considered and construed with common sense and flexibility, and
should not be regarded as if they are strict statutory provisions.
Thus, arguments as to the precise interpretation or ambit of

particular words, phrases, or paragraphs in the Interim Criteria,



39.

40.

are not as helpful to this Appeal Board's deliberations, as a broad
common sense understanding of the Interim Criteria as a whole, in

their proper context.

1t is not in dispute that, in relation to both of the Appeal Sites, more
than 50% of the proposed foot print of the proposed Small Houses
falls within the VE'. In fact, apart from the tip of the south-west
comer of the Appeal Site for TK/495, the Appeal Sites are within ‘VE’
of Ting Kok Village.

Apart from being a factor relevant as to whether there should be
“sympathetic consideration” under Interim Criteria B(a), this Appeal
Board is of the view that the fact that the Appeal Sites were very much
within ‘VE’is a factor which should in itself be weighed in favour of
the Appellants though, this is not a very weighty consideration as
compared to e.g. the planning intention and the surrounding

landscape and environment.

As the Appeal Sites fall almost entirely within the ‘VE’ of Ting Kok
Village and the Appellants are indigenous villagers of Ting Kok
Village, once the test as to shortage of land is satisfied, according to
the Interim Criteria paragraph B(a) set out above, the Appellants
should be given “sympathetic consideration”. But the sympathetic
consideration itself is not decisive, but should be weighed against
the other relevant factors in Interim Criteria paragraph B (f), (g2)
and (h) as underlined above, and more importantly, be weighed in
the general picture amongst all the relevant factual matrix
discussed herein. Furthermore, as discussed above, the Interim
Criteria is not statutory, and is a policy guide rather than binding in
a strait jacket sense. In weighing this issue of shortage of land in

the “V” zone, this Appeal Board must bear in mind the broad
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44.

picture, and should balance all the factors under the statutory
umbrella, in particular the planning intention, which is also echoed
in the Interim Criteria B(f): “...should not frustrate the planning
intention..(the extent of frustration of the planning intention is also

a matter of facts and degree to be weighed and balanced).

On the other hand, apart from qualifying the Appellants for
sympathetic consideration as under the Interim Criteria paragraph
B(a), the fact that the Appellants are indigenous villagers of Ting Kok
Village and that the Appeal Sites are within the ‘VE’ of Ting Kok
Village are factors that this Appeal Board will bear in mind in favour
of the Appellants in the ultimate weighing exercise, although they are
not very weighty factors as compared with the counter factors such

as the frustration of the planning intention.
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